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BACKGROUND

Since 1947, India’s occupation of Jammu and Kashmir
has systematically used arbitrary and preventive
detentions to politically repress the people of the
region and commit collective punishment on the
population, in complete disregard for the norms of
international law. These measures are taken out
against a population that has been demanding its
right to self-determination since 1947, mandated by
a number of UN Security Council resolutions.
 
On August 5 2019 , India de-operationalized the
“special status” of Jammu and Kashmir that was
enshrined in Article 370 of the Indian constitution,
bifurcating the region into two Union Territories that
would be governed directly by the Indian government
in New Delhi. Kashmiris have termed this ‘unilateral
action’ as an attempt by the Hindu-nationalist
government of PM Narendra Modi to change the legal
status of a territory that remains disputed in the
international arena and to bring about demographic
changes in the region along the lines of Israeli
settlements in Occupied Palestine . This demographic
change would involve making the Muslim-majority
region into a Hindu-majority, to render any possible
solution of the dispute obsolete. This decision of the
Indian government violates various regional and
international treaties and constitutional agreements. 
 
In preparation for this step, India left no stone
unturned to silence local dissent against the change
by stationing additional troops in what is already the
world’s most militarized zone, restricting people’s
right to move and assemble, and placing an
unprecedented communications blackout in the
region by shutting down all internet, mobile, and
landline services. The throttling of Internet speeds
continues to this day. 
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In addit ion,  India intensi f ied
its exist ing pract ice of
preventive and arbitrary
detent ion.  Credible media
reports as wel l  as human
rights organizat ions such as
Amnesty Internat ional  ,
Jammu and Kashmir
Coal i t ion of  Civ i l  Society
( JKCCS) ,  and People ’s
Unions for Civ i l  L ibert ies
have between 5,000 to
13,000 cases .  The
detainees include
pol i t ic ians,  act iv ists ,
students,  business leaders,
lawyers,  human r ights
defenders,  teachers,  and
chi ldren.
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The abduct ions and incommunicado
detent ions taking place in the
context of  a complete
communicat ions and mobi l i ty
shutdown created an atmosphere
of panic and terror ,  as fami l ies
couldn’t  locate their  loved ones
who had been detained for weeks.
Incommunicado detent ion  most
commonly takes place immediately
after the Indian forces f irst
apprehend a suspect .  No formal
arrest  or detent ion proceedings are
conducted and no information is
provided to the family  at  this  stage.
At t imes,  incommunicado detent ion
takes place in secret faci l i t ies ,
usual ly  in camps of  the Special
Operat ion Group of  local  pol ice and
mil i tary forces.  
 
Mass arrests and detent ions are
carr ied out under a wide var iety of
vague and overly-broad security
laws and powers.  These include the
Public Safety Act  (PSA) 1978 ,  the
Unlawful Activities Prevention
Act  (UAPA) 1967 ,  and ordinary
cr iminal  law,  amongst others.
 
Other than these legal ly  sanct ioned
forms of  detent ion,  long-standing
pract ices of  unlawful  and
undocumented “holding”  of
detainees in pol ice stat ions,
mi l i tary establ ishments,  and
interrogat ion centers have been
widespread along with house
arrests ,  part icular ly  of  prominent
pol i t ical  act iv ists and leaders.
 
A majority  of  those imprisoned are
male and especial ly  from the youth.
However,  those held in pr isons
include women who have been
act ive in the movement for
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PREVENTIVE AND ARBITRARY

DETENTIONS

India acknowledged that 5,161
persons were detained in Jammu &
Kashmir s ince August 4,  2019.  
According to Amnesty Internat ional ,
the number of  people held in
administrat ive detent ion in Jammu
& Kashmir increased to 7,357.  At
least  34 of them were minors .
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sel f -determinat ion.  A number of
them are also psychological ly  and
physical ly  harassed during their
detent ions.
 
Detent ions are a form of col lect ive
punishment.  They affect  not only
the detainee but the ent ire family
and community .  Young men and
adolescents go on the run
“underground” ,  unable to return
home for weeks fear ing the
detent ions and torture that wi l l
result .  During mass arrest  sprees,
communit ies and ent ire v i l lages are
summoned to the pol ice stat ion
and made to stand as “guarantors”
on community bonds by pol ice.  
 
 JAMMU AND KASHMIR PUBLIC

SAFETY ACT (PSA)

The PSA is  a preventive detent ion
law whereby a person can be
detained on mere suspic ion or
without evidence.  I t  c ircumvents
the ordinary judiciary trial .  I t
provides for detent ion of  three
months extendable to one year in
the case of  persons “act ing in any
manner prejudic ia l  to the
maintenance of  publ ic  order” ,  and
detent ion of  s ix  months extendable
to two years in the case of  persons
“act ing any manner prejudic ia l  to
the security  of  the state. ”  The PSA
has been systematical ly  used by
India to punit ively  detain people in
the interests of  maintaining publ ic
order,  “nat ional  sovereignty” ,  and
“nat ional  security”  based on pol ice
inputs in secret ive dossiers which
are rarely disc losed to detainees
and subject  to minimum judic ia l
review.
 
The PSA has been used to detain 
 

indiv iduals who express their
pol i t ical  dissent by part ic ipat ing in
peaceful  demonstrat ions,  as wel l  as
street protestors who pelt  stones
at armed forces,  and even pol i t ical
act iv ists ,  lawyers,  journal ists ,  and
ordinary c iv i l ians and chi ldren.
 
The only remedy is  to approach the
J&K High Court  in a Habeas Corpus
Petit ion for the quashing of  the
i l legal  detent ion order,  which
routinely takes up to a year due to
delays.  In a recent report  by a fact-
f inding team, out of  the 450
Habeas Corpus pet i t ions f i led after 
August 5,  more than 400 remain
pending.
 
The PSA has created a rout inized
system of “Revolving door
detention” ,  the common pract ice
of passing a new order after the
expiry of  an exist ing detent ion
order,  which is  done immediately
without release,  to keep the
indiv idual  in cont inuous detent ion.
As a result ,  i t  keeps pol i t ical
opponents “out of  c irculat ion” as in
the case of  Shabir  Ahmad Shah
and Masrat Alam Bhat who have
been detained under their  35th 
and 37th PSA respect ively .
 
After August 5,  data obtained by
JKCCS and Associat ion for Parents
of Disappeared Persons (APDP) ,
show that as many as 662 fresh
PSA detentions were registered
in 2019 out of whom the
majority (412) were registered
post-August 5,  2019 .  The
detainees included Mian Abdul
Qayoom (President of  the High
Court Bar Associat ion)  and Abdus
Salam Rather (President of  the
Baramul la Bar Associat ion) ,  
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amongst others.  In July  2018,  the
PSA was amended to al low
authorit ies to lodge people in ja i ls
outside of  J&K.  Amnesty
Internat ional  has stated that at
least 251 detainees were shifted
out of Kashmir .  This v iolates
Art ic le 47 of  the Geneva
Convention,  which expl ic i t ly  states
that “protected persons accused of
offenses shal l  be detained in the
occupied country . ”
 
The J&K High Court  has refused to
revoke the PSA detent ion of  a
number of  cases.  In one high
prof i le case,  the judge argued that
“the detent ion of  the person is  not
to punish him for what he has done
but to intercept and prevent him
from doing i t  under a subject ive
standard….subject ive sat isfact ion of
the detaining authority  to detain a
person or not isn ’ t  open to
object ive assessment by a court .  A
court  is  not a proper forum to
scrut inize the merits  of
administrat ive decis ion to detain a
person . ”
 
The PSA is  used to detain 

can be categorized as a “ terrorist”
and have their  property seized.
They are subject  to a travel  ban
and face a pre-tr ia l  detent ion of
180 days before any charges are
f i led.  They can be held without any
reasons being disclosed and are
not provided bai l .
 
The Indian government has banned
two organizat ions—the Jamaat- I -
Is lami and the Jammu Kashmir
Liberat ion Front—and designated
them as “unlawful  organizat ions. ”
As a result ,  mass arrests of  people
have occurred based on actual  or
presumed past/present aff i l iat ion
with these groups.
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UNLAWFUL ACTIVITIES

PREVENTION AMENDMENT

ACT 2019 (UAPA)

The UAPA gives powers to the
Indian government to designate an
indiv idual  as a “ terrorist . ”  The main
object ive of  UAPA is  to make
powers avai lable for deal ing with
act iv i t ies directed against  the
“ integrity”  and “sovereignty”  of
India. .  Vague and unsubstant iated
charges of  terrorism or terror
funding are made.  Any indiv idual  

Photo courtesy of Getty Images
Mian Abdul Qayoom  - President of the Kashmir
Bar Association

indiv iduals through a system of
“Open FIR (F irst  Information Report)
cases, ”    where pol ice stat ions issue
FIRs regarding crowd act ions and
cite “unknown persons”  as accused,
enabl ing them to arrest  targeted
indiv iduals later .  This is  a form of
mass cr iminal izat ion and prof i l ing,
part icular ly  of  youth.
 
Amnesty Internat ional  has
descr ibed the PSA as a “Lawless
law”   that has enabled arbitrary
detentions in Kashmir for
decades.
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of i l legal i ty  in the name of
maintaining law and order as
indiv iduals ,  including minors,  are
kept at  pol ice stat ions for days
without charges or formal orders.
 
Youth who are prof i led as “street
protestors”  ( local ly  cal led stone
pelters)  are part icular ly  vulnerable
to mass incarcerat ion and i l legal
detent ions.  They are required to
present themselves at  pol ice
stat ions,  part icular ly  during high-
security  days and in neighborhoods
and local i t ies which are perceived
to be volat i le .  Hundreds of  youth
are abducted without any legal
basis in this  way and lodged

DETAINEES SENTENCED TO

LIFE IMPRISONMENT

There are around 29 Kashmiri
men who have been languishing
in prison for more than 10
years.  F ive of  these pr isoners have
completed more than 20 years of
imprisonment.  India has made use
of laws such as the Prevention of
Terrorism Act and Terrorist  and
Disruptive Act iv i t ies Act  against
numerous pol i t ical  diss idents.
These two Acts (POTA and TADA) ,
a l lowed the authorit ies to treat
confessions made to the pol ice
admissible in evidence.
Consequently ,  many reports
surfaced of  the law being grossly
abused.  Kashmir is ,  who were
booked under these acts ,  were
subjected to third-degree (torture) .
Under duress,  many of  these
detainees were pressurized to
confess to committ ing a cr ime they

ILLEGAL DETENTIONS

The pract ice of  i l legal  detent ions is
carr ied out by summoning
indiv iduals to pol ice stat ions or by
detaining indiv iduals during night
raids carr ied out at  their  homes.
What fol lows is  a c lassic   exercise
 

The Director-General  of  the
National  Invest igat ion Agency (NIA)
which oversees UAPA cases has the
power to “attach propert ies”
acquired from the proceeds of
terrorism. Since January 2020,
the government has been using the
UAPA to threaten and detain
indiv iduals found to be using
virtual  pr ivate networks (VPNs)  to
access social  media.
 
Many Kashmir is  have served t ime in
Indian prisons for years on “terror”
charges before being acquitted for
lack of  evidence.  They are subject
to discr iminat ion,  torture,  and
inhuman treatment in Indian ja i ls .
 
 

in pol ice stat ions al l  over J&K.  I f
they are not subsequently  charged
under cr iminal  offenses or PSA,
they are let  off  only i f  fami ly  a long
with local  e lders s ign a community
bond with an assurance of  no
future protest  or dissent by the
detained indiv idual .
 
In some cases,  a common pract ice
has emerged where indiv iduals are
only released after paying a 
 ransom  .  The pract ice of  ransom
is carr ied out informal ly  without
the nomenclature of  pract ices of
law and just ice.  These i l legal
pract ices of  detent ion create fear
of  arbitrary and undocumented
detent ions and cast  a chi l l ing effect
on the populat ion.
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were not involved in.  They were
forced to s ign a blank paper,  which
was later turned into a confessional
statement and produced in the
court  as evidence.  Though the
aforementioned Acts have been
abol ished due to their  widespread
misuse,  the unlawful  detent ion of
Kashmir is  has continued.  In July
2019,  four Kashmir i  men,
Mohammad Al i  Bhat ,  Lateef  Ahmad
Waza,  Mirza Nissar Hussain,  and
Abdul Gani  Goni ,  were acquitted of
al l  charges and released after 23
years of wrongful imprisonment
without bai l  or parole.
 
In the case of  Dr.  Qasim Faktoo,
who has been behind bars for 28
years,  the court  sentenced him to
l i fe imprisonment,  i .e  14 years,
based on the confessional
statement extracted out of  him
using force.  On complet ion of  his
ja i l  term, the State authorit ies bent
their  own dictum and declared that
“ l i fe imprisonment means
imprisonment t i l l  death” .  S ince
1947,  every l i fer  convict  in India
was released by the Government
once the Review Board
recommended his/her release.  In
Dr.  Faktoo’s  case,  the same
procedure was fol lowed. His
case was forwarded to the Review
Board as soon as he completed 14
years,  and the board after
reviewing his case recommended
his release to the Government.
The government,  however,  rejected
the recommendations.  The case of
Dr.  Qasim has served as a
precedent for the Indian
government and has al lowed i t  to
fol low a s imi lar  coercive pattern in 

TREATMENT OF DETAINEES

The treatment of  Kashmir is  in
prisons in Kashmir and across India
barely meets any standard
pract ices.  Most of  them are subject
to torture ,  both physical  and
psychological ,  and inhumane
treatment .  They are held in
overcrowded spaces,  lacking
venti lat ion,  oftent imes amid
criminals .  They are not provided
with adequate food,  c lean c lothes,
or c leaning suppl ies.  Those who
suffer from chronic i l lnesses are
not provided with necessary
medical  attent ion.  Many of
them also suffer from addit ional
injur ies and i l lnesses,  usual ly
inf l icted on them during their
detent ion.    Because Kashmir i
pr isoners represent the state ’s
most hated “other”  they are subject
to cruel  and harsh treatment from
prison off ic ia ls .

Phot by Atul Loke

Nazir Ahmad Sheikh, 61, a farmer who was
featured in the report on torture, said soldiers
accused him of being a militant and detained him
in 1994. He said they crushed his legs with a
heavy roller and then poured scalding hot water
on them.

various other cases of  Kashmir i
l i fers.
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Severe beat ing,  punching,  and kicking of
detainees
Handcuff ing detainees for long periods
in contorted posit ions
Exposure to loud music and screaming
sounds
Sleep deprivat ion
Denial  of  food,  water ,  and use of  toi let
Threats of  or actual  acts of  sexual
abuse
Sol i tary conf inement
Psychological  threats and pressure to
col laborate or confess to committ ing a
cr ime that the detainee is  not involved
in
Denial  of  medical  treatment
Electrocut ion
Rol ler punishment (a heavy wooden log
or an iron rod is  rol led over the legs of
the detainee,  extra weight is  exerted by
army personnel  who s it  on the opposite
sides of  this  rod/ log)
Cutt ing off  chunks of  f lesh from
detainee’s  body
Water-boarding
Dunking the head of  detainees in water
(which is  sometimes mixed
with chi l l i  powder)
Burning of  the body with iron rods,
heaters,  or c igarette butts
Str ipping the detainees naked
Forcing the detainees ( including
teenagers)  to ur inate on electr ic
heaters
Rubbing salt  and spices over the
wounds of  the detainee
Mental  breakdown (e.g.  after incessant
torture,  detainees are told that a fami ly
member has come to v is i t  them, the
hopeful  detainee is  then taken into a
room where no family  member awaits
them but are met with another round of
torture)
Rats are s l ipped inside the trousers of
the detainee
Forced to dr ink ur ine or water from
unsanitary gutters
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Famil ies have to bear with the
separat ion of  their  loved ones and
oftent imes feel  helpless given the
lack of  legal  remedies.  Many of
them are not able to get in
touch with their  fami ly  members.
The imprisonment of  a husband,
son,  or brother can also result  in
immense economic hardships.  Their
chi ldren are forced to drop out of
school  and begin to start  earning
for their  fami l ies.  Imprisoned
chi ldren have their  educat ion
disrupted and suffer immense
psychological distress .
 
Family  members often have no idea
where their  chi ldren are held.  For
those detainees that are sent
outside of  Kashmir ,  their  fami l ies
struggle to f ind the f inancial
means to v is i t  them. Famil ies are
forced to remain s i lent about the
violat ions of  the r ights of  the
detained indiv iduals due to the
threat of  reprisals ,  which includes
further arrest ,  harassment,  torture,
or even death at  the hands of
pol ice forces.  There is  l i t t le
communicat ion between the family
members of  the detainee and the
detainee.  Phone cal ls  are rarely
al lowed only in some cases.
At t imes the authorit ies withhold
the letters of  fami ly  members and
do not pass them on to the
detainee.  This only exacerbates the
problems for the famil ies.  For some
famil ies ,  when they pursue the
release of  their  pr isoners in
Kashmir ,  they are often threatened
with the shi ft ing of  the pr isoner to
some distant ja i l .  In some cases,
the authorit ies actual ly  do i t .
 

IMPACT ON FAMILIES

Community bonds are another
exercise of  i l legal i ty  as they make
the ent ire community responsible
for the future act ions of  the
indiv idual ,  with a direct  and
immediately  threatening effect .
After August 5,  2019,  scores of
indiv iduals in Kashmir were
released only after the larger
community — which includes the
detained indiv idual ’s  fami ly ,
relat ives,  neighbors,  and others—
would s ign an off ic ia l  bond of  good
behavior guaranteeing in writ ing
that the arrestee would not engage
in any ant i -state act iv i ty  in future
(dissent)  and the whole community
would be made responsible for
such act ions.  This serves the twin
purpose of  cr iminal iz ing dissent ,  or
any peaceful  ways of  register ing
protest  and creat ing f issures within
a community .

Phot by Kamran Yousuf

80-year-old Zaina showing a picture of her son
(Lateef Ahmad Dar) who was picked up by the
Indian forces on August 1st. She has not seen her
son in the past six months after he was picked up
from his home in Southern Kashmir’s Bello village.

COMMUNITY BONDS

22
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The Juveni le Just ice Committee ( J JC)
of  the J&K High Court  submitted
before the Supreme Court of  India
that ‘144 boys,  including a 9-year-
old kid ,  were arrested by state
forces ’  after August 5.  However,
this  number seems an under-
est imation of  the actual  f igure of
minors kept under detent ion,
including i l legal  detent ion.
 
JKCCS and APDP  ,  through f ie ld
vis i ts  to several  distr icts of  the
Val ley ,  found that scores of  minors
have been arrested i l legal ly  and
without any charges.  Whi le the J JC
report  maintains that a l l  minors
were detained for not more than a
single day,  media reports and
independent research suggests
that there were many detent ions
of minors who were kept in i l legal
custody at  pol ice stat ions for weeks
altogether.  Amnesty Internat ional
has found that at  least  34 minors
were booked under the PSA .

MINORS

Children in the Kashmir conflict are the subject of
a new report released by the Jammu and Kashmir
Coalition of Civil Society under the title
"Terrorised: Impact of Violence on the Children of
Jammu and Kashmir".

Photo courtesy of TRTWorld

Government actors systematical ly
fa i l  to invest igate c la ims,  refuse to
part ic ipate in invest igat ions and
prosecut ions,  ignore the contempt
orders of  courts attempting to
force their  part ic ipat ion in
proceedings concerning human
rights c la ims,  and operate with
complete impunity .  Judges
routinely fa i l  to quest ion the
government ’s  authority  to detain.
The Kashmir i  court  system is
r iddled with delays and backlogs
that deny v ict ims effect ive
remedies.
 

THE LACK OF ACCESS TO

JUSTICE

There are hundreds of  habeas
corpus pet i t ions before the J&K
High Court  chal lenging the PSA
detent ion orders and the court
has fa i led to provide any remedy.
The J&K High court  is  fa i l ing to
check the indiscr iminate use of
administrat ive detent ion.

LACK OF DUE PROCESS:

The detent ions are quashed after
months,  result ing in massive
delays and infr ingement of  r ights
of  the indiv iduals detained.

JUDICIAL DELAYS:

The J&K High Court  and the
Supreme Court of  India are
enabl ing an atmosphere of
impunity and lack of
accountabi l i ty  for widespread
human r ights v iolat ions in
Kashmir .

JUDICIAL IMPUNITY:

26
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The nature of  detent ions in Jammu
and Kashmir is  such that i t  v iolates
both the nat ional  laws of  India as
wel l  as internat ional  human r ights
law. India v iolates i ts  treaty
obl igat ions and basic pr inciples of
human r ights law by detaining
people for lengthy periods,  without
al lowing them to effect ively
chal lenge their  detent ion in court .
In addit ion,  s ince detent ions take
place in the context of  an
occupation and an ongoing armed
conf l ict ,  India is in violation of
its obligations under the Geneva
Convention ,  part icular ly  with
respect to:
 

INTERNATIONAL LAW

 

 

 

 

 

Arbitrary detent ions which are
mostly  without charge or tr ia ls ,
disal lowing the possibi l i ty  of
judic ia l  review and other
safeguards recognized by
internat ional  human r ights law.
These safeguards include the
right to just ice,  r ight to truth,
and the r ight to seek remedy,
which includes and is  c losely
related to the r ight to judic ia l
review of  the detent ion,  and the
right to communicate with and
be represented by a counsel .  
As a result ,  arbitrary detent ions
also v iolate the pr inciple of
legal i ty  under internat ional  law.

Soft  law instruments and
norms out l ined in General
Comments of  the UN Human
Rights Counci l ,  Reports of
Special  Rapporteur,  and
various other UN Bodies.  

Therefore,  these detent ions
violate India ’s  internat ional
legal  obl igat ions,  customary
internat ional  law,  and jus
cogens norms.

 

 

27

Provis ions of  internat ional
legal  instruments
guaranteeing protect ion which
const i tute pr imary obl igat ions
of States,  such as the
Universal  Declarat ion of

 

Human Rights (UDHR) ,
Internat ional  Covenant On Civ i l
and Pol i t ical  Rights( ICCPR) ,
United Nat ions Convention
against  Torture(UNCAT) ,
Convention on the Rights of
Chi ld ,  etc .
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